IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20586

UNI TED STATES OF AMERI CA,
Pl aintiff,

ver sus

AMOCO CHEM CAL CO.; ET AL,
Def endant s,

BFI WASTE SYSTEMS OF NORTH AMERI CA,
Def endant - Appel |l ant,

MONSANTO COVPANY; ATLANTI C
Rl CHFI ELD COWVPANY,
Def endants - Appel |l ees.

Appeals fromthe United States District Court
for the Southern District of Texas

May 15, 2000

Before REYNALDO G GARZA, HI GG NBOTHAM and BENAVIDES, Circuit
Judges.

PATRICK E. H Gd NBOTHAM Circuit Judge:

BFI Waste Systens of North Anmerica (“BFI”) appeals the
district court’s order requiring it to execute a trust agreenent
agreeing to a specific share of the renediation costs of a
Superfund site. Finding that neither an anended consent decree
between the United States and BFI nor previous trust agreenents
bound BFI to sign the new trust agreenent, we VACATE the district
court’s order. We hold, however, that BFI is obligated by the

terms of the consent decree to enter into a trust agreenent with



the other settling defendants in the action. On remand, if the
parties cannot reach an agreenent as to their respective cost
allocations, the district court is enpowered by the terns of the
consent decree to resolve that dispute.
I

This appeal arises out of a suit brought under the
Conpr ehensi ve Environnmental Response, Conpensation and Liability
Act (“CERCLA’)! in 1989 by the United States against several
def endant s. The governnent sought renediation of the Brio
Superfund Site outside Houston, where various parties had processed
styrene tar. The defendants agreed to clean up the site, and in
1991, the district court entered the first consent decree. The
decree held the settling defendants jointly and severally |iable
for renedi ati on costs and contenpl ated ei t her bi ol ogical treatnent
or incineration of the site. In addition, the defendants
negoti ated anong thenselves for the share of the costs each party
woul d bear, nenorializing this agreenent in a docunent called the
“Brio Site Trust Agreenent.” The governnent played no role in
setting those shares.

After the defendants had begun work on an incinerator
facility, community concerns and other issues caused themto ask
t he governnent to consider a new solution. The governnent studied

the matter, during which tinme the defendants operated under an

1See 42 U.S.C. § 9601 et seq.
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anended interim trust agreenent. When the governnent agreed to
contai nnent renediation in 1997, the defendants began drafting a
new consent decree and trust fund agreenent.

Al t hough BFI participated in changing the renedy and in
wor ki ng out the new consent decree, in March 1998 it stated that
itsinitial allocation of costs woul d not be acceptabl e for the new
project. BFI clained that it had originally agreed to pay a hi gher
percentage of costs because its tar possibly contained a
contam nant that would have nade incineration nore costly. This
factor did not apply to a contai nnent renedy.

BFI subsequently executed the anmended consent decree but not
the trust agreenent. It again advised the other parties, none of
whom had yet signed the anended consent decree, that it would not
sign the trust agreenent in its current form The other parties
nevert hel ess executed the anended consent decree, possibly at the
i nsi stence of the governnent.

In February 1999, two of the other defendants, Monsanto
Conpany and Atlantic Richfield Conpany (collectively, “Mnsanto”),
filed a notion to require BFI to sign the anended trust agreenent.
The district court ordered BFI to execute the trust agreenent based
on | anguage in the anmended consent decree and the court’s belief
that the trust agreenent had been appended to the consent decree.
After an unsuccessful notion for reconsideration, BFlI appeal ed.



BFI’'s obligation to sign the anended trust agreenent turns on
the terns of docunents it did execute: the anended consent decree
and prior trust agreenents.? The court is enpowered to enforce the
terns to which a party has agreed.?

Monsant o argues that BFlI’'s execution of the anended consent
decree bound it to the terns of the trust agreenent. Thi s
contention relies on two provisions of the anended consent decree.
One provision requires that the settling defendants si gn an anended
trust agreement:

The Settlers shall present to EPA [the Environnenta

Protection Agency] for approval concurrent with this

Amended Decree a signed anended Brio Site Trust fund

whi ch shall be anended to confer upon the Trustee all

powers and authority necessity to fulfill the obligations

of the Trustee . . . The Trust Agreenent shall instruct

the Trustee to use the noney inthe Brio Site Trust Fund:

(1) to pay the contractor(s) for the work described in

Attachnent B hereto, and (2) other proper expenses

required to be paid by the Trustee. 4
Thi s | anguage obligates BFI to sign sone trust agreenent but does
not lock it into any particular allocation. The governnent stated

that its settlement with the defendants did not address their

2BFl's argunent that Mnsanto has no standing to bring an
enforcement notion is wthout nerit. A consent decree is
enforceabl e by those who are parties toit, see Blue Chip Stanps v.
Manor Drug Stores, 421 U S 723, 750 (1975), and Mnsanto has
contractual rights to take its disputes concerning the decree to
the district court, see Anended Consent Decree § XXl I

3See Vogel v. City of Cincinnati, 959 F.2d 594, 598 (6th Cr
1992) .

‘See Amended Consent Decree § XVIII.
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shares of the costs, and the consent decree is silent on that
i ssue.

The second provision defines “Amended Decree” as including
those docunents that the governnment requires the settling
defendants to generate.®> Because the governnment required only a
trust agreenent, not the specific trust agreenent at issue here,
t he anended trust agreenent is not made part of the anended decree.

Monsanto also contends that the 1991 trust agreenent was
integrated into the anmended consent decree, making its terns
bi nding on BFI. Monsanto points to the anended consent decree’s
definition of “Settlers” as “Those persons who are signatories to
this Amended Decree . . . including the Brio Site Trust forned
pursuant to . . . the original consent decree and continued under
this Arended Decree.”® This | anguage, however, only provides that
the nmenbers of the original Trust are included anong the Settlers;
it does not specify that the nenbers’ agreenents anong thensel ves
Wil remain the sane. In addition, prior to the signing of the
anended consent decree, the settling defendants were operating
under an interimtrust agreenent, not the original trust agreenent.
By its owmn terns, the interimagreenent was to term nate when the

anended consent decree was in place.’

See Amended Consent Decree T VI.A. 1.
6See Amended Consent Decree | VI. A 16.

‘Even if the 1991 trust agreenent continued to have force in
interpreting the anended consent decree, its terns did not address
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Monsant o argues that even if the docunents BFI signed did not
bind it toits original allocation, its course of dealing with the

other settling defendants did.® Monsanto relies on United States

v. Lightman,® anot her Superfund case involving an inter-defendant

di spute. There, the defendant drafted a settlenent offer, and sone
of the others then signed the agreenent in reliance on the
defendant’s position.?°

Here, BFI participated in the drafting and approval of the
anended consent decree and remained silent during the first
circulations of the proposed anended trust agreenent. Thi s
behavior is distinguishable from that in Lightnman. BFI nade no
affirmative statenents regarding the trust agreenent. BFI ' s
initial silence did not bind it to the agreenent, since silence
normal | y does not establish acceptance of an offer.?!

More inportantly, none of the parties relied on BFl's
continuing assent to its allocation share in signing the anmended
consent decree. Before any of the settling defendants signed the

anended consent decree, BFI objected repeatedly and announced t hat

the contai nnent renedy now cont enpl at ed.

8BFI's argument that the district court is wthout federa
question jurisdictionis without nerit. Mnsanto seeks to enforce
a consent decree settling a federal CERCLA action.

°988 F. Supp. 448 (D.N.J. 1997).
Li ght man, 988 F. Supp. at 451, 456.

1See State v. Triax Gl & Gas, Inc., 966 S.W2d 123, 128 ( Tex.
App. 1998).




it would not sign the trust agreenent. The parties appear to have
signed the consent decree without resolving the trust agreenent
probl em because the governnent required themto, not because they
bel i eved BFI had signed on to the allocation.??

Neither the terns of already-executed agreenents nor BFl's
course of dealing wth the other defendants required BFI to execute
the specific trust agreenent at issue. BFI did agree in the
anmended consent decree, however, to enter into sone trust agreenent
with its co-defendants.®® This agreenent obligates it to negotiate
wth the other settling defendants and agree to sone system of
al I ocati on.

On remand, if the parties are unable to reach an agreenent,
the dispute resolution procedures of the anended consent decree
enpower the district court to resolve the dispute. The anended
consent decree’s dispute resolution clause allows the district
court to resolve “any disputed issue” arising out of the decree,

a decree whose scope includes the creation of a trust agreenent.?®

12\\6 are al so not persuaded that the district court had the
authority to anend the consent decree and i npose the terns of the
anended trust agreenent. Although the court enjoys an equitable
power to nodify decrees to respond to changes in the | aw or facts,
see System Federation No. 91 v. Wight, 81 S. C. 368, 371 (1961),
no such relevant change occurred here to justify the anmendnent
Monsant o desires.

13See Anmended Consent Decree | XVIII.
11See Amended Consent Decree § XXl |.E

15See Amended Consent Decree 1 XVIII & VI.A 1 (defining the
anended decree as including “those docunents that EPA requires
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Havi ng assented to the anended consent decree, BFI is obligated to
continue its participation in the Brio trust, not to wthdraw
based on its hindsight that its liability may have been | ess than
it estimated in 1991.

VACATED AND REMANDED

Settlers to generate. . . .").



